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NOTE AND COMMENT 145 

Capacity to Make Contracts Relating to Land Governed by Lex Situs. 
— In Bank of Africa v. Cohen, [1909] 2 Ch. 129, the Court of Appeal applies 
the general rule of private international law, that in regard to immovable 
property the lex situs prevails in regard to all rights, interests, and titles in 
and to such property, to the question of the capacity of a married woman 
to enter into a contract relating to her real property situated in a colony. 

A married woman domiciled in England by a deed executed there agreed 
with the plaintiff bank to mortgage or transfer, as security for advances 
made or to be made by plaintiff to her husband, her real property situated 
in the Transvaal, but without incurring personal liability for the advances; 
and she appointed plaintiff's manager in the Transvaal her attorney to 
mortgage and transfer the land, authorizing him to renounce in plaintiff's 
favor the benefit of all rights which the law of the Transvaal granted her 
concerning the land. By that law a married woman is, speaking generally, 
incapable of becoming surety for her husband unless she expressly renounces 
the benefit of certain provisions of the Roman-Dutch law after having been 
informed of her rights thereunder. The court holds that the law of the 
Transvaal governed the question of her capacity to enter into this agree- 
ment and that it was void for want of capacity. 

There appears to be no English authority precisely in point on this ques- 
tion and the bank's counsel relied somewhat upon Poison v. Stewart, 167 
Mass. 211, in urging the distinction between the capacity to contract and the 
capacity to convey, but as the contract was one to charge land the court 
adopts Mr. Dicey's view (Conflict of Laws, 2d ed., pp. 501, 510) as to the 
controlling effect of the lex situs. The decision appears to be in accord with 
the weight of authority in this country: Linton v. Moorhead, 209 Pa. 646; 
Morris v. Linton, 61 Neb. 537; Post v. First National Bank, 138 111. 559; 
Cochran v. Benton, 126 Ind. 58; Doyle v. McGuire, 38 la. 410; Johnston v. 
Gawtry, 11 Mo. App. 322. 



